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Response to Amendment 

This Office Action is in response to a communication received on March 25, 

2008. 

Claims 1-145, 147, 149-173, and 180-188 have been cancelled. 
Claims 146 and 174 have been amended. 

Claims 146, 148, 174-179, 189-196 are pending in this application. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 146, 148, 174-179, and 189-196 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Berger in view of Campbell (6212496). 

Regarding claim 146, Berger teaches a device for producing customized audio 
data (Column 2, lines 2 - 3), comprising: 

A headset, the headset including processing resources mounted thereon 
(Column 6, lines 23 - 28), including 

a data processor (Column 6, lines 23 - 28); a data storage medium, coupled to 
the data processor, storing a hearing profile of a customer (Column 2, lines 54 - 59; see 
also Column 3, lines 41 - 45); 
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an audio transducer (Column 6, lines 23 - 28, the ADC, amplifier, and the 
speaker), coupled to the data processor; a communication port coupled to the processor 
(Column 6, lines 26 - 27; the antenna); 

logic to produce customized audio data, by processing audio data received on 
the communication port from an external source using the hearing profile (Column 2, 
lines 54 - 65); and 

a computer program stored on the data storage medium executable by the data 
processor supporting a process to provide the hearing profile (Column 3, lines 20 - 38). 

Berger does not explicitly indicate having an interactive process to produce the 
hearing profile, the interactive processing including producing sounds using the 
transducer mounted on the headset and logic to communicate with an external data 
processing device having a user interface by which the user provides input in response 
to said sounds during the interactive process . 

Campbell teaches an interactive process that determines a hearing profile using 
a sound outputs (Column 5, line 60 - Column 6, line 19) and discloses that the hearing 
test signals can be provided by a cellular phone through a hearing aide device (Column 
6, lines 49 - 52) and the cellular phone received input from the user to construct the 
hearing profile (Column 5, lines 60 - 64). 

It would have been obvious for one of ordinary skill in the art at the time the 
invention was made to use Campbell's teaching of performing a hearing test in Berger's 
in order to create new hearing profiles or prescriptions for the user rather than having to 
have preprogrammed profiles. 
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Regarding claim 174, Berger teaches a method for producing a hearing profile, 
comprising: 

providing a headset having an audio transducer (Column 6, lines 23 - 28); 

coupling the headset via a communication channel to an external data processor 
having a user interface (Column 6, lines 23 - 28); 

executing an interactive process using the user interface and the audio 
transducer to develop a hearing profile (Column 3, lines 20 - 38); 

producing a customized audio data product using the hearing profile (Column 2, 
lines 54 - 65); and 

playing the customized audio data product on the headset (Column 1 , lines 63 - 

67). 

Berger does not explicitly indicate an interactive process using the user interface 
on the headset including producing sounds using the audio transducer during the 
interactive process . 

Campbell teaches an interactive process that determines a hearing profile using 
a sound outputs (Column 5, line 60 - Column 6, line 19) and discloses that the hearing 
test signals can be provided by a cellular phone through a hearing aide device (Column 
6, lines 49 - 52) and the cellular phone received input from the user to construct the 
hearing profile (Column 5, lines 60 - 64). 
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It would have been obvious for one of ordinary skill in the art at the time the 
invention was made to use Campbell's teaching of performing a hearing test in Berger's 
in order to create new hearing profiles or prescriptions for the user rather than having to 
have preprogrammed profiles. 

Regarding claim 148, Berger teaches the audio data playback device of claim 
146, wherein that the audio transducer comprises stereo speakers (Column 6, lines 25 
-27). 

Regarding claim 175, Berger teaches the device of claim 174, wherein the 
customized audio data product comprises a transformation according to the hearing 
profile of the audio data product (Column 2, lines 54 - 65). 

Regarding claim 178, Berger teaches the device of claim 174, including: logic 
to store the customized audio data product on a machine readable medium (Column 6, 
lines 5- 10). 

Regarding claim 179, Berger teaches the audio testing device of claim 174, 
indicate a port adapted to couple a removable data storage device to the data 
processor, and resources for playing an audio data product stored in the removable 
data storage device (Column 6, lines 5-10). 

Regarding claims 189 and 193, Berger teaches the playback device of claims 
146 and 174, wherein the hearing profile is provided by an interface allowing selection 
by the user according to personal preferences (Column 3, lines 20 - 38). 

Regarding claims 191 and 195, Berger teaches the playback device of claims 
146 and 174, including a computer program stored on the data storage medium 
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executable by the processor to communicate with an external data processing device 
providing a user interface supporting an interactive process to modify the hearing profile 
(Column 3, lines 20-38). 

Regarding claims 192 and 196, Berger teaches the playback device of claims 
146 and 174, wherein the communication port comprises a port for wireless 
communication (Column 6, lines 25 - 27). 

Regarding claim 176, Berger teaches the device of claim 174. 

Berger does not explicitly indicate an interface by which the customized audio 
data product is received from a remote site. 

Campbell teaches a system for having a hearing profile creating customized 
audio data that includes (Column 3, lines 14 - 16) an interface by which the customized 
audio data product is received from a remote site (Column 6, lines 39 - 43). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to use Campbell's teaching of having a cellphone maintain the 
profile and perform the customization for the hearing aid in order to allow the complex 
phone perform the operations and allow the hearing aid to be a simpler and not have to 
perform the transformation of the audio. 

Regarding claim 177, Berger teaches the device of claim 174. 

Berger does not explicitly indicate wherein the customized audio data product 
comprises at least a portion of the hearing profile, and the audio data product for 
transformation according to the hearing profile at a remote site. 
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Campbell teaches teaches a system for having a hearing profile creating 
customized audio data that includes (Column 3, lines 14 - 16) the customized audio 
data product comprises at least a portion of the hearing profile, and the audio data 
product for transformation according to the hearing profile at a remote site (Column 6, 
lines 39-43). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to use Campbell's teaching of having a cellphone maintain the 
profile and perform the customization for the hearing aid in order to allow the complex 
phone perform the operations and allow the hearing aid to be a simpler and not have to 
perform the transformation of the audio. 

Regarding claims 190 and 194, Berger teaches the device of claims 146 and 

174. 

Berger does not explicitly indicate the hearing profile is provided using the 
interface according to a hearing test. 

Campbell teaches teaches a system for having a hearing profile creating 
customized audio data that includes (Column 3, lines 14 - 16) the hearing profile is 
provided using the interface according to a hearing test (Column 5, line 60 - Column 6, 
line 19). 

It would have been obvious for one of ordinary skill in the art at the time the 
invention was made to use Campbell's teaching of performing a hearing test in Berger's 
in order to create new hearing profiles or prescriptions for the user rather than having to 
have preprogrammed profiles. 
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Response to Arguments 

Applicant's arguments filed March 25, 2008 have been fully considered but they 
are not persuasive. 

The applicant argues that the Berger teaches using preprogrammed hearing 
profiles and not an interactive process. The applicant further argues that the Campbell 
does not teach the limitations because it does not disclose the interactive process 
occurring at an external device. 

In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). 

Regarding claim 148, The examiner disagrees with the applicant's arguments 
against the combination of the references Berger and Campbell. Berger teaches a 
plurality of devices that may be programmed with hearing profiles. Among these 
devices are cellular telephones, headsets, and hearing aids (Column 1, line 65- 
Column 2, line 3). Berger teaches these devices have the hardware to use a user's 
prescription to customize data (Column 3, line 1 - 18). Berger further teaches that the 
devices such as the headset can be attached wirelessly or by a wired to an external 
device (Column 6, lines 23 - 34). Berger does not however disclose any interactive 
method of programming the prescription or hearing profile on these devices using a 
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series of produced sounds from an external device. Campbell teaches an interactive 
hearing test for the user to provide input into a cellular phone to help produce a hearing 
profile (Column 5, line 60 - Column 6, line 11). As part of this teaching, Campbell 
discloses using the cell phone to interact with a hearing aide device, where the 
cellphone transmits the signal to the hearing aide and the hearing aid adjusts the signal 
through an audio transducer (Column 6, lines 39 - 43). So Campbell teaches an 
external device (the cellphone) that provides an interface and sounds through the 
headset (hearing aide) to produce a hearing profile for the user. Berger teaches that a 
hearing profile can be programmed for a hearing aide or headset. The combination of 
Campbell and Berger creates an obvious teaching that one can use the Cellphone in 
Campbell in combination with the hearing aid or headset in Berger to use Campbell's 
interactive hearing test to program Berger's hearing aide for the correct user 
prescription. The motivation for this combination is that it is easer to change and adjust 
the hearing prescription in Berger with the test in Campbell than to use the smart cards 
as taught in Berger. 

Regarding claim 174, the examiner notes that the claim recites that the user 
interface is located on the headset and that the sounds and audiotransducer are also 
part of the headset. Because of this distinction from claim 148, the combination of 
Berger and Campbell is slightly different. Berger teaches the system of having a user 
prescription programmed into a wireless device (Column 4, lines 34 - 46), but does not 
explicitly indicate the user interface and sound production in the interactive process. 
Campbell teaches a cellular phone that can provide the user with a hearing test and 
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creates the hearing profile based on the user input (Column 5, line 60 - Column 6, line 
11). It would have been obvious to one of ordinary skill in the art that the interactive 
processing Campbell can be used to improve the cellphone in Berger to create the 
hearing profile dynamically and without the use of the smart cards. 

Regarding claim 148, the applicant argues that Berger does not disclose wherein 
the audio transducer comprises stereo speakers. The examiner disagrees, Figure 6, 
Column 6, lines 23 - 34, shows a headset that includes two speakers, thus stereo 
speakers. Further in Column 6, lines 41 - 46, Berger discloses that each can be 
programmed with a separate prescription. 

Regarding claim 191 and 195, the applicant is relying upon Campbell for the 
teaching of the interactive hearing test, not Berger. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KEVIN BATES whose telephone number is (571)272- 
3980. The examiner can normally be reached on 9 am - 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glen Burgess can be reached on (571) 272-3949. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Kevin Bates/ 

Primary Examiner, Art Unit 2153 



